
 
 
 
 

 
 
 

WHAT IS MEDIATION ? 

 

Mediation is a third party facilitated continuation of the settlement negotiation process 
engaged in by the parties to a dispute, that precedes and continues in the background 

throughout the litigation process. 

Mediation offers the parties the opportunity :- 
to come face to face in a protected environment, 

to confront the realities of their situation, 
to re-evaluate their risks and opportunities,  

to develop solutions which are not available at law. 
to temporarily re-establish direct control over the settlement process by freely engaging 

in immediate without prejudice negotiations 

Case management generated mediation provides a special/final opportunity for the 
parties to re-hear the cautionary advice (if any) of counsel which may previously have 

been given less attention than it merited. 

Mediation provides a private forum for pragmatic compromise in lieu of the litigation 
lottery, a chance to procure a bird in the hand in preference to those in the bush. 

Mediation does not enable the parties to gain what is due to them under the law, since 
that is never established. Rather they seek to achieve a settlement which they deem is 

“fair enough” in the circumstances and with which they are able to live. 

The mediator steers one party towards increasing the anti, the other towards lowered 
expectations. The justification for expending further cost, time and energy on litigation is 

inversely proportionate to the degree of convergence between these figures. The final 
figures on offer serve as excellent indicators of the level at which to pitch a s36 CPR 

payment in or alternatively a s36 CPR counter-settlement offer, thereby increasing what is 
at stake from continued litigation in the light of potential s44 CPR cost penalties. 



WHY STAY AN ACTION TO MEDIATION ? 
When a dispute arises the parties may chose to, or may be able to :- 
1 Walk away / let it go / give up (e.g. when the pot is empty) 
2 Resort to self help (take matters into their own hands) 
3 Pass the buck (make it someone else’s problem). 

If not, the remaining options available to them are to either :-  
4 Sort it out between themselves through discussions and / or negotiation, or 
5 Let someone else decide (third party determination). 

Litigation is the consequence of the parties to a dispute 
a) failing to sort out their differences between themselves and  
b) one of them insisting on an answer. 

If common sense dictates that given the available facts and circumstances :- 
i the parties should have been able to sort it out together and 
ii there is a reasonable prospect that a mediator could break the IMPASSE, then 
iii providing the time/cost differential between mediation and litigation is significant 
mediation may be worth attempting and accordingly a stay to mediation justified. 

WHAT DOES A MEDIATOR DO ? 
A mediator helps the parties to a dispute to : 
1 re-examine their differences (distinguish between wants / needs and common ground) 
2 re-evaluate their respective risks and opportunities, (refine and affirm what is on offer) 
3 work towards, and if successful draft, a mutually acceptable resolution. 

WHEN IS MEDIATION UNLIKELY TO SUCCEED ? 
1 The parties cannot or will not sort it out together 
2 The parties need an answer as a guide for the future 
3 The parties need an answer for third parties (e.g. insurance or to justify actions to 

superiors or some other wider community with an interest in the outcome) 
4 It would not be in a party’s best interests or cost/time effective to put off litigation. 

WHEN IS MEDIATION LIKELY TO SUCCEED ? 
1) Where the court perceives 

a) an appearance of an unreasonable expectation(s) on the part of one or both 
parties and 

b) considers that a mediator facilitated reality check could/should result in either 
i) an abandonment of the unreasonable expectation or 
ii) the adoption of a more reasonable position,  

it is likely that mediation would be worthwhile/successful. 
2) Where the court feels that further effort and focus could achieve an 

accommodation of reciprocal rights and wrongs (i.e. a negotiated settlement). 
3) Where the court is of the view that either :- 

a) fear and suspicion, or 
b) the absence of any acknowledgement of suffering/injustice  
has created a barrier to settlement that could be overcome by mediation. 

4) Where the court senses that a party simply wants an opportunity to be heard by the 
other party which mediation would fulfil, paving the way to a settlement. 

LITIGATION SHOULD BE THE LAST RESORT, NOT THE FIRST PORT OF CALL 


